
  

Executive Summary  

The Securities Bureau of the Ministry of Finance of the Government of Japan, and OECD 
conducted a seminar at the ADB Institute, Tokyo, on securities markets regulations from 30 
March to 3 April 1998. The ADB Institute cosponsored the seminar.  

The seminar brought together senior representatives of securities and exchange agencies 
from the People's Republic of China, Taipei China, Indonesia, Korea, Kyrgyz Republic, 
Malaysia, Mongolia, Nepal, Philippines, Thailand, Vietnam, Brazil, Peru, Hungary and 
Romania. There were 30 participants from 18 countries.  

With the backdrop of the Asian financial crisis, the seminar addressed various issues on 
Security and Exchange markets regulations.  

Participants were able to discuss the draft reform report on international harmonization titled 
Principles of Securities Regulation with representatives of various regulatory agencies and 
representatives from the International Organization of Securities Commissions (IOSCO.)  

  

I. Evolution of Securities Markets WorldWide 
II. Towards accepted Principles of Securities Markets Regulation 
III. Some Securities markets and Their Regulation 
IV. Future Trends, Issues, and Challenges 
V. List of Presenters and Participants  

  

This paper synthesizes the key ideas presented in the Tokyo Seminar on Securities Markets 
Regulation that was co-hosted by Japan's Ministry of Finance, the Organization for Economic 
Cooperation and Development (OECD), and the ADB Institute in cooperation with the Asian 
Development Bank (ADB), the World Bank, and the International Organization of Securities 
Commissions (IOSCO). The objectives of the seminar were to identify and characterize the 
principles and systems of securities markets regulations, and, based on these, establish 
guidelines for crafting and implementing regulations that are appropriate to the circumstances 
of particular economies. To this end, presentations were made on the elements and principles 
of market structure and securities regulation which were then followed by presentations on the 
experiences of key live securities markets, their histories, market structures, regulatory 
systems, and their economic environments.  

Ministry of Finance (Japan) - OECD - ADB Institute 
Seminar on Securities Market Regulation 

Tokyo, 30 March - 3 April 1998 
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The seminar was attended by senior representatives of securities and exchange regulatory 
agencies from Brazil, China, Taipei, China, Egypt, Hungary, Indonesia, Kenya, Korea, 
Kyrgyztan, Malaysia, Mongolia, Myanmar, Nepal, Peru, Philippines, Romania, Thailand, and 
Vietnam. Resource speakers for the seminar were drawn from the co-hosts and the seminar 
sponsors as well as from regulatory agencies such as France's Commission des Operations 
de Bourse (COB), the US Securities and Exchange Commission (SEC), the US Commodity 
Futures Trading Commission, the UK Financial Services Authority, the German 
Bundessaufsichtsamt fur den Wertpapierhandel (BAWe), the Hong-Kong Securities and 
Futures Commission, and the Australian Securities Commission.  

Five themes dominated the seminar. First, securities markets and their regulatory systems, 
worldwide, vary and are evolving. Second, the evolution of market structures and their 
regulatory systems is being driven by advances in information technology and the global 
integration of capital markets. Vice versa, advances in information technology and the global 
integration of capital markets are being driven by the evolution of market structures and 
regulatory systems. Third, there is no single market structure and regulatory system that is 
best for all economies or jurisdictions. Among others, legal histories, political orientations, 
technologies, demographics, and economic profiles bear on market structures and regulatory 
systems. Fourth, market structure is important but there are qualitative aspects that are as 
important in developing a market for securities, and much more for developing a jurisdiction 
into a key financial center. Fifth, there is an ever increasing need to harmonize regulations 
across countries, and to coordinate or integrate regulatory agencies within jurisdictions.  

I. Evolution of Securities Markets WorldWide 

Economic Milieu 

The seminar on securities markets regulations was held with the ongoing financial crises in 
several East and Southeast Asian economies as a backdrop. Although not considered to be 
the root, some lapses in market regulation and supervision may have contributed to the 
ongoing crises.  

Financial markets worldwide are becoming more and more integrated. For many developing 
economies such as those in East and Southeast Asia, this meant surges in capital inflows. In 
the wake of these capital inflows, policy misjudgments resulted in the strengthening of the 
receiving countries' currencies despite their chronic and even worsening trade deficits. 
Overvalued currencies distorted the returns expected from investments and caused a 
misallocation of economic resources from the more profitable to the less profitable sectors of 
the subject economies. When it was realized that misallocation and over-investments had 
been made, the direction of capital flows was reversed. Financial markets were disrupted and 
the crisis was born.  

Most discussions of the crisis focus on the failure of regulation with regard to the banking 
sector. However, the securities markets' inability to cope with surges in capital inflows in a 
more and more financially integrated world may be partly to blame.  

  

Multilateral thrusts at capital markets development 
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One participant stated that in Thailand there was a need for greater coordination among 
government agencies in a time of crisis. The Bank of Thailand was too independent, and did 
not inform the Cabinet of its actions, such as the true condition of its foreign currency reserves, 
in a timely fashion. There was also a lack of unity of command, as the bureaucracy did not 
consider coalition governments formed under Thailand's parliamentary system to be very 
strong and cabinet members were seen as being only temporarily in office.  

Another participant suggested that too much democracy is not good. For example, it is 
inconceivable for Singapore banks to short the Singapore dollar, as the MAS could easily 
revoke licenses. This is in contrast to Indonesia where local banks reportedly participated in 
the shorting of the rupiah.  

Several thrusts have been made by multilateral agencies such as ADB, OECD, IMF, and the 
World Bank at promoting the development of capital markets. Studies of the capital markets of 
member countries have been undertaken. Recommendations pertaining to regulation, 
liberalization of exchange controls, market structure have been forwarded at the same time 
reforms were being pushed. Capital market developmental programs have been initiated, and 
have been facilitated by loan fundings. As a motivation to effect changes, the approval of loan 
facilities and loan drawdowns have been conditionalized on the implementation of 
recommendations for reforms. In aid of financial intermediation, investments have been made 
in insurance companies, leasing companies, investment companies, housing finance 
companies, credit rating agencies, and various funding pools such as venture capital and 
infrastructure funds.  

  

Trends in capital markets development  

A. Integration of World Capital Markets 

Advances in information technology and the increasing influence of institutional 
investors have caused an international capital flow that is linking and developing 
long-independent securities exchanges through cross-border trading and 
heightened levels of competition. Savers are no longer confined to single 
centralized markets but are now able to choose among different exchange markets 
domestically and internationally.  

The Investment Services Directive (ISD) of the European Union (EU) is one of the 
most important pieces of market regulation in recent years that furthers the 
integration of world capital markets. The ISD is based on three fundamental 
principles. First, harmonious and minimum standards for prudential supervision of 
financial institutions among EU member countries. Second, the mutual recognition 
of the competence of the supervisory bodies in other member countries. Third, 
home country control and supervision.  

The implications of the ISD are wide ranging, e.g., If an investment firm, broker, or 
dealer is authorized in its home country, then such investment firm, broker, or 
dealer could offer its services in the other member countries without further 
authorization. Authorized investment firms, brokers, or dealers shall be given 
access to all regulated markets in all other member countries. Restrictions on the 
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number of members of regulated markets are to be eliminated. Each member 
country should provide appropriate facilities to enable investment firms from other 
member countries to operate in its territory. The implementation of the ISD is 
expected to have a significant impact on the market structures of EU member 
countries. Likely outcomes include the establishment of more cross-border trading 
facilities, the intensification of competition, the lowering of transactions costs, and 
the increased cross-border flow of information.  

  

B. Market-based Intermediation 

Capital markets are veering towards market-based intermediation and away from 
bank-based intermediation. In market-based intermediation, individual savings are 
channeled to users of capital through investments in tradable (financial) securities. 
In bank-based intermediation, on the other hand, individual savings are lodged in 
deposits with banks. As economies veer away from bank-based intermediation and 
into market-based intermediation, growth and development is expected in securities 
markets.  

Growth and development of securities markets are being driven by the 
desegmentation of markets. This desegmentation on the other hand, has been 
encouraged by the European Union's ISD and other regulatory liberalizations, 
advances in technology and the concomitant lowering of transactions costs, and 
growing influence of institutional investors.  

  

C. Financial Innovation 

Taking place along with the growth and development of securities markets is the 
development of new financial products and securities, or financial innovation. 
Financial innovation is being motivated by the competition among capital users for 
the globalized pool of savings. The development of non-traditional instruments such 
as futures, options, swaps, and asset-backed securities is essentially a form of 
product differentiation that are targeted at specific market niches. In capital 
markets, a market niche pertains to a specific class of savers with a particular 
investment risk-return appetite.  

  

D. Market Structure Development 

Another area developing along with the securities markets is market structure or 
trading systems. Floor-based trading systems are being replaced by automated 
screen-based trading systems. With the use of automated systems, investors are 
given the opportunity to use nontraditional trade order-execution rules.  

Related to the development of nontraditional trade order-execution rules is the 
development of Proprietary Trading Systems (PTS) which is being promoted as 
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well by the growing influence of institutional funds. Electronic PTS are understood 
to be automated screen-based systems operating outside the jurisdiction of 
regulated exchanges. Currently, most PTSs are operated from the United States 
and are restricted to market professionals such as broker-dealers and specialists. 
However, these systems have begun to be offered to retail investors through the 
Internet.  

  

E. Ownership Structure  

Corporate ownership structures are likewise changing as a result of the 
development of capital markets. State-owned assets and corporations in transition 
economies are being privatized and being publicly listed. The same is happening 
for closely held corporations. Especially in the transition economies, these 
developments have revived long dormant securities markets. With the integration of 
world securities markets, corporate ownership has been internationalized and 
opened to institutional and professional investors.  

  

II. Towards Generally Accepted Principles of Securities Markets Regulation 

A. The conduct of regulation 

The conduct of regulation entails four actions. First, a regulator has to specify the 
goals that it hopes to achieve. Second, the regulator has to regularly assess the 
effectiveness of its regulations relative to the goals that it has set. Third, based on 
its assessment, the regulator has to modify its regulation. Finally, the regulator has 
to enforce its regulations.  

  

B. The Goals of Regulation 

There are several goals of regulation. Some of these are (i) the protection of 
investors, (ii) market efficiency, (iii) fairness, (iv) market liquidity, (v) market 
transparency, (vi) market integrity, (vii) minimization of systemic risk, (viii) the 
attainment of certain administrative goals, and (ix) the promotion of the national 
interest. Regulators generally do not include, and may even deny that, the 
promotion of the national interest as one of their goals. However, this particular 
goal is implied by the universal intention to attract capital flow into their jurisdictions.

The International Organization of Securities Commissions (IOSCO) has drafted a 
consultation paper that embodies its proposed and aspired principles for securities 
regulation. The draft is a synthesis of 70 reports produced over 9 years by 11 
committees. In the IOSCO paper, the various goals of regulation are synthesized 
into three: (i) protection of investors, (ii) ensuring fair, efficient, and transparent 
markets, and (iii) reduction of systemic risk. As these objectives need a legal 
framework for them to be attained, 30 principles that are abstract enough to allow 
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for variation in legal implementation in any regulatory jurisdiction were laid out.  

All the key players and aspects of securities markets are covered by the IOSCO 
principles. There are principles for the regulator, for issuers, market intermediaries; 
and principles regarding self-regulation, enforcement of securities regulation, 
cooperation in regulation, collective investment schemes, and secondary markets. 
Although each of the 30 principles laid out by IOSCO is meaningful, some of them 
are worth elaborating.  

IOSCO states that the regulator should be operationally independent and 
accountable for the performance of its functions and the exercise of its powers 
(principle 2). Self-regulatory organizations (SROs) should be used to oversee areas 
that are not to complex for them to manage and where they have comparative 
competence (principle 6). When used, SROs should be subject to oversight of a 
government regulator (principle 7).  

Regulators (SROs, if they are used) should have comprehensive inspection, 
investigation, surveillance, and enforcement powers (principles 8 and 9). It has 
been noted that these principles may be difficult to implement considering that 
prosecution powers may not be vested in the regulator. Secondly, it is pointed out 
that strict adherence to these principles could stunt innovation in financial product 
development. To mitigate this problem, IOSCO's first objective - investor protection 
- should override the principle. That is, as long as the good of investors is not 
compromised, the principle should not be brought to play.  

Regarding cooperation, regulators should have the authority to share public and 
non-public information with foreign counterparts (principle 11). This principle is 
meaningful when seen in the context of the globalization of capital markets, the 
emergence of cross-border trading, and the use of PTSs. With these 
developments, a national regulator's problem of monitoring its jurisdiction's trading 
system has multiplied to that of covering other trading systems. However, the 
IOSCO principle, as it is stated, is not strong enough, for it does not provide for 
cooperation among regulators in the enforcement of their functions across 
jurisdictions.  

When finalized and approved, it is intended that the principles are to be 
implemented by IOSCO members. There is a possibility that direct foreign 
investments (DFIs) may set the implementation of IOSCO principles as a 
conditionality for funding and loan disbursements.  

  

C. Problems of Goal Setting  

Setting regulatory goals could be problematic. First, a goal may be difficult to 
specify. For instance, to specify what investor protection means, the regulator has 
to determine how much resources are to be spent in surveillance. The regulator 
also has to specify the extent of intrusiveness of its surveillance. This demonstrates 
a second problem: goals can conflict with each other.  
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In enforcing regulations, the benefits of enforcement should outweigh the costs of 
enforcement. Towards this end, rules should serve as incentives to behave as 
desired by the regulators. In addition, ineffective and unnecessary rules should be 
modified or removed.  

Rules need to be regularly reviewed and assessed for their effectiveness. There is 
a "dialectic" in regulations setting: action - reaction - modification. A regulatory 
action -- a rule -- will likely elicit a reaction from the market players. In this event, a 
regulator's assessment of effectiveness of the rule vis-à-vis the intended goal may 
lead to a possible modification of the implemented rule.  

The above principles of regulation apply both to governmental regulatory agencies 
and to self-regulatory organizations (SROs). In this regard, the observed trend is for 
governmental securities and exchange regulators to grant SRO status to matured 
and disciplined securities exchange markets as there is a net benefit from self-
regulation. SROs understand their structure and systems better than government 
regulators and, as such, can implement more appropriate rules, monitor their 
conduct better, and in the case of misconduct, apply corrective measures 
expeditiously.  

There are other benefits from self-regulation. Self-regulation allows securities 
exchanges to legitimize itself by displaying integrity of its practices. With self-
regulation, the exchange can be more flexible and informal, and less susceptible to 
political whims.  

A drawback to self-regulation is that securities exchanges may possibly promote 
their own interest, through fraud and anti-competitive practices, rather than that of 
the public. It is in mitigating the drawbacks of self-regulation that the government 
could play a role.  

There are several ways that drawbacks from self-regulation could be mitigated. 
First, transparency of conduct. It would be beneficial to the SRO to justify and 
provide the motivation for its rules and policies. Second, the SRO should diversify 
the composition of its board of directors so as to provide for nonmember 
representation. Third, the government regulatory agency should have regulatory 
oversight over the SRO. Efficiency is served if only appeal cases are elevated to 
the governmental regulatory agency. Fourth, the SRO should resolve conflicts of 
interests.  

  

Elements of Market Structure 

Market structure pertains to the system of submitting trading orders, coursing these orders to 
the market or the venue (spatial or otherwise) where sell and buy orders meet, executing the 
orders, and the clearing and settling of the executed orders. Market structure pertains, as well, 
to the order-execution algorithm, or the set of rules that determines how orders submitted to 
the system are to be prioritized for execution, how the execution price is to be determined 
(price discovery), and the manner by which the execution is to be consummated. Infrastructure 
supporting the system is an element of market structure. Components of infrastructure would 
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include information technology hardware and software, communication facilities, and personnel 
support.  

Orders to trade could take on various forms. Examples of orders to trade are market orders, 
limit orders, good-till-cancelled orders, day orders, stop-loss orders, minimum fill orders. Many 
of these orders to trade are conditional orders, that is, the order is executed only upon the 
satisfaction of certain criteria.  

Markets, or the venue where sell orders meet buy orders, could be spatial or non-spatial. 
Typical spatial markets are the floor-based systems while typical non-spatial markets are 
automated screen-based systems. Some markets combine floor-based and automated screen-
based systems.  

Most markets, even those in developing and transition economies, operate with some degree 
of automation. Automation essentially expedites the order-execution algorithm. Regardless of 
the degree of automation, the discovery of the execution price could take any of the following 
forms: passive discovery, passive with price improvement, quote-based, quote-based with 
negotiation, periodic single-price auction, continuous double auction, continuous double 
auction with model-based price component. Over-the-counter (OTC) markets are typically 
quote-based systems. Limit order book systems are considered to be continuous double 
auction systems. It is observed that there is a tendency for countries to adopt two types of 
trading systems. By and large, one system is for more liquid stocks while the other is for less 
liquid stocks. In the U.S., the NASDAQ quote-based system complements the continuous 
double-auction system of the various exchanges. In France, the SUPERCAC is complemented 
by the Nouveau Marché. In the U.K., it is the London Stock Exchange and Tradepoint. Annex 1
lists some OECD stock exchange markets and their price discovery systems.  

  

Other requirements for market development 

There is consensus that market structure, particularly the development of the appropriate 
structure, is important in developing exchange markets. However, the issue has been raised 
as to whether market structure is of primary importance. Other factors have been identified to 
be as important as, if not more important than, market structure in the development of 
exchange markets.  

Some of these relevant factors are dependent on the elements of market structure and the 
regulatory system in place. Transactions costs, for instance, are dependent on market 
structure and affect the development of exchange markets. Specifically, exchange markets 
with lower transaction costs are more likely to attract transactions volume.  

There are two components of transactions costs: the visible cost component, and the invisible 
cost component. Visible costs include commissions, levies, taxes, and spreads incurred with 
every executed order. Invisible costs, on the other hand, include the market price impact of an 
executed order, opportunity costs in not being able to execute certain orders, opportunity costs 
due to delays in executing orders, and costs of compliance to regulations prior to order-
execution. Market structure is important to the extent that it bears on the lowering of 
transactions costs, visible and invisible. Regulations, however, bear as well on transactions 
costs.  
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It is estimated that visible costs amounts to 60 to 100 basis points of transactions value. 
Invisible costs, on the other hand, are estimated at 200 to 500 basis points. Ideally, the 
reduction of these transactions costs should be market-driven, particularly by competition. 
However, the regulator should direct the market towards the avenue of lower transactions 
costs in situations where the exchange market participants are promoting their interests 
through non-competitive practices.  

Ability to seamlessly interface financial products and transactions processes is another desired 
facet for exchange markets. An example of a seamless interface of products and processes is 
an order to trade in one market, with the order coming from another jurisdiction, and the 
account being managed domiciled in a third jurisdiction. The ability to interface products and 
processes is dependent on the degree of information technology sophistication and on 
regulatory limits and flexibility.  

To develop a jurisdiction into a financial center such as Hong Kong, several factors have been 
identified to be relevant. Using Hong Kong as a model, these factors include the concentration 
of financial institutions, a pragmatic regulatory stance, market reputation, human infrastructure, 
business infrastructure, political stability, an efficient and trusted legal system, English 
language proficiency, and a high quality of living conditions.  

  

III. Some Securities Markets and Their Regulation  

A review of the securities markets of Japan, France, the U.S., the U.K., Germany, Hong Kong, 
and Australia reveals a variety of market structures and regulatory systems. Market structures 
and their regulatory systems evolved along with each jurisdictions' system of laws, political 
orientations, overall economic profile, demographics, international openness, and level of 
information technology sophistication.  

Fundamental laws pertaining to companies and securities, for instance, vary across countries. 
For instance, in Japan, the U.S., and France, there is a dichotomy between company laws and 
securities laws and their administration. That is, there is one set of fundamental laws for 
corporations in general, and another set of fundamental laws for securities. In the U.S., the 
Securities Exchange Commission (SFC) administers the fundamental laws for securities, while 
the individual states administer the fundamental laws for corporations. In Australia, on the 
other hand, there is only one fundamental set of laws for corporations and securities that is 
administered by the Australian Securities Commission.  

The regulatory responsibilities vested on exchange markets and SROs vary across 
jurisdictions. As such, supervisory oversight by the government agencies vary accordingly. The 
scope of responsibilities, enforcement powers, investigation powers, and prosecution powers 
of regulatory agencies likewise varies. Invariably, rulings made by the SROs and even those 
handed down by the supervisory agencies could be challenged in the courts. Insider trading 
and manipulative practices are invariably considered as criminal acts. However, there is no 
common agency for the prosecution of such cases. Depending on the jurisdiction, these cases 
could be prosecuted by the SROs, the supervisory or regulatory agency, or by the courts. 
When cases are prosecuted in the courts, the regulatory agency usually aids the government 
prosecutor.  
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Market structures vary across countries. For instance, in some jurisdictions, there are no 
formal OTC markets. In other jurisdictions, an OTC market is in place along with other 
regulated markets for small company and illiquid stocks. The extent of interlinkages among 
regional exchanges and OTC markets varies across jurisdictions.  

The following are the key aspects of the country jurisdictions reviewed.  

  

A. Japan 

Securities traded at the Tokyo Stock Exchange (TSE) consist of domestic and
foreign stocks, bonds, warrants, and derivatives such as index futures. While there
are domestic stock exchanges, the TSE accounts for the majority (nearly 80%) of
volume of stocks traded in all exchanges. 

The TSE is an SRO, it formulates its own market rules and guidelines, and
monitors its members for compliance. Currently, there are two governmental
authorities, both under the Ministry of Finance (MoF), that regulate the securities
markets. These are the Securities Bureau (SB) and the Securities and Exchange
Surveillance Commission (SESC). The SB is in charge of planning and formulation
of securities regulations, general supervision of securities markets, and the
supervision of corporate financial disclosures. The SESC is in charge of market
surveillance, inspection of participants, and investigation of illegal activities. 

By the middle of this year, as a result of the "Big Bang" deregulation reforms, a
Financial Supervisory Agency (FSA) will be established under the Prime Minister's
Office. The SESC will continue to function in its present form but under the FSA.
The FSA will also take on the authority to inspect and supervise financial
institutions and securities currently under the jurisdiction of MoF. To be left under
the jurisdiction of MoF are the functions of the SB. 

In Japan, there is a dichotomy between laws on securities and company law.
Company law is administered by the Ministry of Justice while securities law is
administered by MoF and, later, FSA. 

B. France 

SBF-Bourse de Paris is the main securities market in France. Currently, it has two
sections, one for large companies, and the other for medium-sized companies. A 
third section, the European Depositary Receipts (EDR) market, will soon be
opened. MONEP is the options market, while MATIF is the futures market. The
Nouveau Marché opened in 1996, is an OTC market.  

The market of treasury notes is unregulated. There are three unregulated stock
markets: the marché hors-cote, the marché libre, and the EUROCAC. 

The Commission des Operations de Bourse (COB), is an independent
administrative authority whose mission is to ensure (i) the protection of investors,
(ii) the adequacy of information provided to investors, and (iii) the proper operation
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of markets in financial instruments. 

The Conseil de Marchés Financiers (CMF) is the professional market authority and
the only SRO. CMF approves the program of operation of an investment firm prior
to authorization of the Comité des Establissements de Crédit et des Entreprises 
d'Investissement (CECEI), provides for the conditions for operations of investment
firms, sets the rules of conduct of investment firms, and is in charge of regulating
tender offers. There is no hierarchy between the COB and the CMF. 

The Ministry of Finance coordinates the global securities framework. This ministry
MoF may approve or disapprove a COB regulation but may not, on its own
initiative, change or modify COB regulations. The MoF also approves the rules of
conduct of the CMF. 

There is a clear distinction and autonomy between company law and securities 
laws. As in the case of Japan, company law provides for the legal, internal structure 
of, and disclosure by, companies whether listed or not. The Ministry of Justice is in 
charge of company law. The COB has no direct role in administering company law. 

C. United States 

There are eight registered securities exchanges in the U.S., of which, the New York
Stock Exchange (NYSE) is the largest in terms of transactions volume. The Arizona
Stock Exchange operates under an "exempt from registration" status. An OTC
market, NASDAQ, complements these exchanges. The National Association of
Securities Dealers (NASD), owner of NASDAQ (by way of a subsidiary), and the
regional exchanges are SROs.  

The U.S. SEC was created by the 1934 Exchange Act, as an independent,
nonpartisan, quasi-judicial regulatory agency whose mission is to administer the
federal securities laws, to issue rules and regulations that will provide investor
protection, and to ensure that the securities markets are fair and honest. These
objectives are accomplished by promoting adequate and effective disclosure of
information to the investing public, and the regulation of market conduct.  

The Exchange Act defines securities broadly to include, among others, equity, debt
securities, and derivatives. The Exchange Act further vests the SEC with the
authority to regulate exchanges as well as transactions and participants in the OTC
markets. Nearly all proposed SRO rules must be approved by the SEC to ensure
their consistency with the Exchange Act. If an SRO, or its officers or directors, has
violated the securities laws, or failed to enforce the securities laws or its rules, the
SEC can suspend or revoke the SRO's registration, censure the SRO or its officers
and directors, impose limitations on the SRO's activities, or remove SRO officers
and directors from office. 

Corporate law developed separately from the securities law. Corporate law is under
the regulation and jurisdiction of the inidividual states. 

Markets for commodity futures and options have their own independent regulator,
the Commodity Futures Trading Commission (CFTC). Created in 1974, the CFTC
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has an exclusive jurisdiction with respect to commodity futures and commodity
options. The CFTC's mission is to protect market users and the public from fraud,
manipulation, and abusive practices related to the sale of commodity futures and
options, and to foster open, competitive, and financially sound commodity futures
and options markets.  

The CFTC's jurisdiction extends to exchanges that list futures and options
contracts, clearing houses for those exchanges, intermediaries dealing with the
public, exchange members, and all persons who offer to the public, or trade,
regulated securities. Jurisdictional limitations include the sales of any cash
commodity for deferred delivery, transactions in foreign currencies, government
securities, loan contracts, mortgages. The CFTC must consult with the SEC on
stock index futures contracts, and the SEC could veto those contracts under certain
conditions. 

D. United Kingdom 

The U.K. has embarked on a course that will put nine regulatory organizations
together to establish a new single regulator called the Financial Services Authority
(FSA) that will have jurisdiction over, among others, banking supervision (including
wholesale money market regimes), investment business (including responsibility for
supervising exchanges and clearing houses), securities and derivatives business,
insurance, retail investment business, and investment management. The decision
to establish a single regulator was motivated by the intention to enhance
achievement of the usual goals of regulation such as consumer protection and
regulatory cooperation.  

The formation of the FSA, as it is envisioned, will be done in stages. It is expected
that the FSA will acquire its full range of powers by late 1999. 

E. Germany 

There are eight domestic stock exchanges, the largest of which is the Frankfurt
Stock Exchange. Deutsche Terminbörse (DTB) in Frankfurt is an automated 
exchange for equity options, indexes, interest rates, futures, and currencies.
Warenterminbörse Hannover (WTB) in Hannover is an automated exchange for
commodity futures. 

There are different bodies of laws governing all companies, public companies in
particular, admission and running of exchanges, banks, and investor protection and
market integrity. No government office is specifically in charge of administering the
comprehensive law on all companies and public companies, in particular. 

A functional approach is practiced in the regulation of securities markets. As such,
there is a different regulatory agency for each regulatory goal. The Federal Banking
Supervisory Office (FBSO) supported by the regional affiliates of the Deutsche
Bundesbank is in charge of prudential supervision of secondary markets. Market
supervision, on the other hand, is the responsibility of the Bundessaufsichtsamt für 
den Wertpapierhandel (BAWe) or Federal Securities Supervisory Office (FSSO),
the eight supervisory authorities of the eight federal states corresponding to the
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regional exchanges, and the surveillance units of the exchanges. 

The FBSO is responsible for the authorization, or its rescission, of banks,
brokerage firms, and financial services providers. The FBSO also administers the
"fit and proper test" for executive management, the supervision of the capital
adequacies of authorized institutions, and the detection of unauthorized business. 

The FSSO is in charge of, among others, investigating insider offences in listed
securities and derivatives, monitoring of price-relevant corporate information, and of 
monitoring significant changes in voting rights.  

The supervisory authorities of the federal states are responsible for the admission
of exchanges, the approval of rules and regulations of exchanges, investigation of
offences against rules and regulations, and the supervision of the trade surveillance
units of the exchanges. 

The surveillance units of the exchanges reports to the supervisory authorities of the
federal states, and are responsible for the collection and evaluation of transactions
data, and the monitoring of the price discovery process, the compliance with rules
and regulations, and the open positions of specialists. 

F. Hong Kong 

After the October 1987 global stock market crash, a Securities Review Committee
(SRC) was appointed by the then Governor of Hong Kong to conduct a thorough
review of the operation and regulation of the securities and futures industries. The
SRC proposed far reaching reforms among which is the establishment of the
Securities and Futures Commission (SFC), and the reconstitution of the Stock
Exchange of Hong Kong, Ltd. (SEHK), and the Hong Kong Futures Exchange, Ltd.
(HKFE). 

The SFC is the independent and exclusive regulator of the SEHK, the HKFE, the
SEHK Options Clearing House, Ltd., the Hong Kong Securities Clearing Company,
Ltd., and the HKFE Clearing Corporation, Ltd.. The SFC is under the oversight of
the Special Autonomous Region's (SAR) Financial Services Bureau. Currently, the
SFC is fully funded by the market and has not requested Government funding. 

Functions of the SFC include, among others, advising the SAR's Financial
Secretary on all matters relating to securities and futures contracts, ensuring
compliance to ordinances, supervising and monitoring the activities of the
Exchange Companies and clearing houses, safeguarding the interests of persons
dealing in securities and futures contracts, and promoting the development of
securities and futures markets in Hong Kong. 

G. Australia 

The Corporations law is the primary law and the legal basis for regulating the
transactions of securities and derivatives, the operations of securities and futures
firms, the operation of markets and exchanges, the transfer of securities, and
takeovers. The Corporation law regulates the formation of companies and their

Page 13 of 15Ministry of Finance

http://www.adbi.org



management, liquidations, disclosures, and accounting standards. 

The Corporations law is supplemented by the Australian Securities Commission
(ASC) law, which is the basis for the ASC and gives the ASC many of its
investigative powers. Unlike Japan, France, the U.S., and Germany, there is no
dichotomy between the fundamental law for securities and the fundamental law for
corporations. 

The ASC is the sole administrator of the Corporations law. Through memorandums
of understanding, the ASC has delegated to the securities exchanges the
responsibility for ensuring compliance of their members with the business and
listing rules. This is important because the primary condition for licensing is that
agents remain members of an exchange and that they comply with the listing and
business rules of the relevant exchange. 

The ASC regulates the following markets and exchanges: the Australian Stock 
Exchange (ASX), the national securities exchange for securities and derivatives; 
the Sydney Futures Exchange (SFE), the national futures exchange for futures 
contracts; and other authorized specific financial product markets. There are no 
formal OTC markets in Australia. 

Under the Corporation law, debt instruments are defined to be securities. 
Therefore, they are treated like equities for most purposes. However, for functional 
purposes, they tend to be regulated slightly differently depending on the market on 
which they are traded. 

  

IV. Future trends, issues, and challenges 

The issues and challenges that regulators will be confronting in the future stem from the
inevitable integration of world capital markets. The need for capital to generate business
returns and, in a larger sense, to grow and develop economies, along with advances in
information technology and the growing pools of institutional and professionally managed
funds, will spur the integration of world capital markets and the flow of capital from one
jurisdiction to another. The competition for the best returns, from the point of view of investors,
or for the cheapest funds, from the point of view of funds users will motivate the search for
means to lower transactions costs and the time it takes to execute orders. Competition will
likewise motivate regulatory authorities to examine, streamline, and modify regulations to lower
opportunity costs due to compliance delays and restrictions that limit financial innovation and
engineering. 

Regulators will be challenged to remove restrictions to financial innovation and the
development of seamless markets, products, and processes. The flip-side challenge is the 
protection of investors from potentially greater risks. Inasmuch as a component of risk is
uncertainty, another challenge then is the provision of more information, particularly cross-
border information when the financial products involve cross-border transactions.  

 The development of innovative financial products should be encouraged. Derivatives may be
used as hedges against risk by market players. Regulations will, however, have to keep up
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with these instruments and their markets. 

 In the event of a detected unfair practice or possibly criminal activity, the challenge would be
on cross-border prosecution, or in conducting cross-border investigations. Harmonizing 
regulations of regulatory agencies internationally and a uniform enforcement of these
regulations would be ideal and desired. Effecting the IOSCO principles would be a significant
step in this direction. Drafting and implementing an international version of the EU's ISD would
be a challenge. 

 Within jurisdictions, there is a need for strengthening the autonomy and the definition of
responsibilities of regulatory agencies. There is also a need to coordinate the regulatory
functions of various regulatory agencies to avoid gaps and overlaps in responsibilities. For
instance, the scope of regulatory responsibilities of the central bank vis-à-vis the securities and 
exchange regulatory agencies need to be rationalized. Movements towards the formation of
super regulatory agencies such as the United Kingdom's Financial Services Authority are
worth observing. 

 In an integrated world capital market, countries and markets within their jurisdictions should be
resilient to speculative attacks that could cause surges in capital outflows. To mitigate the
effects of a speculative attack, broad, deep, and efficient securities markets have to be
developed. To prevent speculative attacks, there is a need for transparency regarding issuers
and their products, and for the disclosure of timely, accurate, and reliable information. The
challenge to regulators in the event of a speculative attack is in communicating a clear plan
that can be quickly and resolutely implemented. It is only by doing so that markets' trusts are to
be won. 

 In the face of possible surges in capital inflows, countries should be able to identify over-
investments in certain sectors.  

 The capacities and capabilities of regulators should be able to keep pace with the ever
increasing size and sophistication of financial markets. Reforms, however, need to be properly
sequenced. For instance, freeing capital markets when financial systems are still restricted and
distorted by, among others, interest rate controls, directed credits, and the provision of
subsidies, can have detrimental effects on the economy. 

 Market structures should be aligned with international standards. To remain competitive,
individual markets have to maintain a level of technological sophistication that is at par with
world standards.  

 Domestic bond markets and institutional sources of funds should be developed. One of the
root causes for over-reliance on external capital is an underdeveloped bond market. Bond 
markets have been stunted by, among other reasons, the underdeveloped procedural and
regulatory framework for trading and settlement of such instruments.  

 Clear and resolute procedures for handling corporate failures should be established. Market
participants should, however, be given the opportunity to resolve problems among themselves.
For instance, potential corporate default cases should be resolved by borrower and creditors
before being referred to the regulatory agencies. 
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