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Majid Labib conducted the study and prepared this 
publication under the guidance of ADB Afghanistan 
Resident Mission country director Joji Tokeshi and 
ADB focal point for fragile situations Patrick Safran. 
Editorial and design inputs were given by consultant  
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The Asian Development Bank (ADB) is one of the 
key players in the development of transportation 
in Afghanistan, specifically the road networks 
connecting the country’s outlying remote provinces 
with each other, the capital of Kabul, and neighboring 
countries. Connectivity is generally perceived by 
the local populace living along national transport 
corridors as a source of convenience, mobility, and 
prosperity that links them to opportunities, health 
and education facilities, and livelihoods. 

This paper discusses how land acquisition and 
resettlement in Afghanistan during road infrastructure 
planning, design, and implementation can be 
improved. That is, given the conditions associated 
with the postconflict and fragile situation, how can 
affected persons and communities along the proposed 
road corridors be meaningfully and substantively 
involved during the planning and implementation of 
the project to minimize negative impacts on assets and 
livelihoods, particularly on those most vulnerable? 
The conclusion drawn is that resettlement plans 
are best prepared and implemented with the close 

participation of communities and affected persons 
in a seamless process, after funding approval, at the 
onset of the project effectiveness.
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While the existence of Afghanistan as a nation 
with traditional territorial boundaries is generally 
recognized internationally and by the majority 
of ethnic groups that compose the country’s 
populace, the legitimacy and authority of the central 
government is challenged both by exiles and others 
seeking political or economic control of resources in 
the outlying provincial areas. 

In addition to the low-intensity but lingering 
conflict, the institutional and financial resource base 
of the country is fragile. This fragility, characterized 
by weak administrative and technical capacity and 
public finance constraints, is largely attributable to 
historical and endogenous processes emerging out of 
tribalism, ethnicity, nepotism, political interference 
in departmental functions, and a tendency to 
misappropriate organizational resources, all of which 
are by no means unique to Afghanistan. As in other 
postconflict and fragile states, these factors constrain 
the institutionalization of effective public service 
delivery including security, law and order, and justice. 
For example, while high-quality roads or social 
development facilities, such as schools or healthcare 
centers, may be built to required standards as a result 
of a designed intervention financed by international 
development partners, the future maintenance of the 
road infrastructure or the operation of facilities in 
educating and serving the people remains uncertain. 

In this fragile and conflicted-affected situation, 
international development partners continue to 
provide resources for infrastructure development, 
including for a transport network of quality 
roads connecting the country’s outlying remote 
provinces with each other, the capital of Kabul, 
and Afghanistan’s neighbors. There is ample buy-
in to developing the nation’s road network from the 
central, provincial, and local governments; other 
national stakeholders; and especially the directly 
affected communities living along the corridors. The 
affected populace generally perceives connectivity 
as a source of convenience, mobility, and prosperity 
that links them to economic opportunities, health 
and education facilities, and sources of livelihood. 

Communities are generally satisfied that any losses 
to assets resulting from public works projects are 
adequately compensated by development partner–
financed projects, with special attention to fairness 
and transparency in communication, decision 
making, and compensation; however, this may not 
always entirely occur when left to national or local 
agencies alone. Although there may be varying 
project design and implementation methods, the 
government authorities demonstrate a fair level of 
acceptance—without feeling a loss of sovereignty—
of the safeguard prescriptions of ADB or other 
development partners, and an understanding of the 
importance of meeting the specific conditions laid 
out in policy directives and funding agreements. 

Given the base conditions and operating 
environment in Afghanistan for processing and 
implementing infrastructure projects, there can 
be significant delays and changes in what has been 
planned and initially communicated to stakeholders 
versus what eventually occurs. The project scope, 
subsequent impact, and who will be potentially 
affected can change considerably between project 
concept, feasibility study, preliminary design, and 
detailed engineering design stages. For instance, in 
3-year road construction projects in Afghanistan 
involving land acquisition and resettlement, it has been 
observed that the people initially identified as affected 
(who consequently planned to be affected or indeed 
actually made decisions and took alternative actions  
to mitigate expected effects) were eventually 
declared unaffected in the final land acquisition and 
resettlement plan (LARP). Conversely, there are 
examples of others living under the illusion that they 
would remain unaffected suddenly finding themselves 
impacted and in need of finding an alternative location 
for habitation, conducting business activities, or 
agricultural production. Additionally, in a developing 
country like Afghanistan, without a well-documented 
titling system, appraisal and tax mapping process, 
and structured open market for land, land prices and 
appropriate compensation rates remain elusive and 
prone to questioning and dispute. 

Infrastructure Development in Afghanistan’s 
Fragile Context
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Even though the country has been in state of conflict 
and upheaval for over 3 decades, the “village” has 
not disappeared as an entity with authority to 
govern in Afghanistan. Land and water rights in 
rural Afghanistan continue to be regulated by 
customary and traditional rights overseen by the 
village community. Although hardly anyone holds 
a formal title, and only a few can even manage 
to produce an informal title, the majority of the 
population in Afghanistan, which is rural in nature, 
continues to rely upon community recognition  
of their right to ownership and possession of land and  
water resources.

Adjudication in most disputes is sought from 
councils of village elders, representing constituent 
subgroups of the community. These councils of 
elders have the confidence of, and legitimacy from, 

their constituents through upholding of customs, 
traditions, and community practices, as contrasted 
with a local community vote of no-confidence for 
the centralized courts and legal system. Afghanistan’s 
land policy describes the legal framework for land 
management as ineffectual and inadequate, and 
recognizes that in most aspects, land management 
is characterized by informality.1 The informality 
essentially alludes to the substantive regulation of 
land relations by local and tribal customs. This does 
not imply there are no land disputes; on the contrary, 
land disputes are a major factor in tenure insecurity 
in rural areas. However, such disputes are usually 
resolved by the local community. Upon returning 
to their villages after many years of conflict and 
exile, many refugees found their homes and farms 
occupied by neighbors or relatives, which increased 

1 Y. Gebremedhin. 2007. Land Tenure and Administration in Rural Afghanistan: Legal Aspects. Project Report 7. Manila: ADB and London: 
Department for International Development; and P. McAuslan. 2007. Land Acquisition in Afghanistan: A Report. Washington, DC: The 
World Bank.

The Infallible Afghan Village
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CuSTomARy InSTITuTIonS

The council of village elders in the Afghan village 
is called jirga in the Pashtun areas of eastern and 
southern Afghanistan, shura in the Tajik and Uzbek 
communities of the north, and interchangeably as 
majlis and shura by the Hazara in western and central 
Afghanistan.2

The Pashtun, whose system of adjudication is a 
prototype for the other ethnicities in the region, live 
under their own land tenure system, customs, and 
laws that are primarily regulated by an accepted code 
of honor and conduct, the pashtunwali.3 

The jirga is an assembly comprising all members 
and interests of the community, either directly or 
through representation chosen at the moment 
of a need to convene, or of all the stakeholders of 
a particular issue for which the jirga is convened. 

2 L. A. Wily. 2003. Land Rights in Crisis: Restoring Tenure Security in Afghanistan. Kabul: Afghanistan Research and Evaluation Unit.
3 Important tenets of this code include revenge (badal) and hospitality (melmastia). Revenge is an obligation for the entire clan to seek 

to redress the harm caused to anyone of its members by conducting action against the person inflicting the harm or anyone else from 
that person’s clan. Hospitality is connected with protection of the guest. Anyone can claim asylum from the host irrespective of their 
previous relationship, and the host is even responsible for revenge if the asylum seeker is harmed while being his guest.

the potential for land disputes. Upon returning, many 
refugees were not inclined to stay in the village any 
longer and decided to relocate to Kabul or other 
growing cities, in pursuit of livelihoods based on 
skills acquired while in exile. 

Regional and local warlords are known to have 
seized barren lands on the outskirts of cities for 
speculation. In such cases, these lands were then 
sectioned and traded as new residential colonies 
had emerged and as urbanization had occurred 
with the returning refugees; however, this has not 
been observed in traditional agricultural villages. 
During the successive waves of conflict, some rural 
communities may have been placed under the overall 
political and administrative control of local area 
commanders, or warlords, but the local populace 
was not subjected to any systematic occupation of 
homes and farms.

The village is essentially a sociospatial formation 
referred to as manteqa, meaning area or location 
based on clan or tribal areas, wherein any threat to 
the clan or tribe becomes a source of solidarity and 
social cohesion. However, this does not mean that 
communities are homogenous or that wealth-based 
and vertical political alliances do not give rise to 
factionalism and discord at the local level. Rather, the 
infallibility of the village arises from the traditional 
legitimacy of the community to verify property rights, 
right of descendants to inheritance, and right of the 
land holder to adjudicate. 

Members of a manteqa know the social and 
territorial limits of the unit. These areas 
and their populations are workable as 
operational units to the extent that a range 
of social linkages and events already define its 
natural boundaries. Within this manageable 
context, the full range of local property issues 
could be addressed, including land tenure 
administration itself.2
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A jirga adjudicates, keeping the standards of 
pashtunwali in view,4 on any matter that concerns 
either individuals or the collective community. The 
jirga makes decisions on the basis of consensus and 
customarily has the sanction of the community to get 
its decisions implemented. The penalty for defying 
the jirga can be severe, possibly leading to torching 
of the delinquent party’s house and expulsion from 
the community. 

With regards to dispute resolution, generally, but 
particularly in matters of land tenure and water rights, 
the jirga and shura are perceived as the reliable source 
of decision making and interpretation of rights. This 
council of tribal or village elders is at the same time 
a record keeper of customary rights, and a collective 
chronicler of events, including inheritances and 
relationships, in spite of the long periods of conflict 
involving successive invasions, regime changes, 
and insurgencies, which have each affected the 
demographics and unity within the country.

Referring to the resilience of customary 
institutions in Afghanistan, Brick (2008) notes that

[i]n the 1970s, the government of Daud Khan 
tried to co-opt many of them into the formal 
government. In the 1980s, the Communist 
government tried to eliminate them as agents 
of feudalism and backwardness. Various 
warlords, governments, and political parties 
in the 1990s understood the importance of 
these organizations and sought to dominate 
them by populating them with their own 
agents. However, these interventions were 
usually superficial and did not have a 
significant impact on their operations. 5  

Similarly, commenting on the Taliban attempt to 
hijack the jirgas in Helmand province, Fearon (2010) 
concludes that

Taliban justice...requires some level of 
social acquiescence to thrive. While it apes 
the Elder’s method, ultimately it perverts 
it, as the collectivism and participative 

4 “Though there is much respect for Islam, it does not have the final word. Primus inter pares amongst the doctrinal sources appears to 
be Pashtunwali, but this can vary from case to case, district to district, so it is better to view the decision-making process as through 
a prism walled by Pashtunwali, Islam, local tradition, and the formal justice sector.” See K. Fearon. 2010. Proximity, Pragmatism and 
Pashtunwali: Informal Justice at District Level in Helmand Province. Kabul: Afghanistan Stabilisation Unit.

5 J. Brick. 2008. The Political Economy of Customary Village Organizations in Rural Afghanistan. Washington, DC. Prepared for the Annual 
Meeting of the Central Eurasian Studies Society.

nature that underscores the Elder’s decision 
making process is absent, as is the concern 
for repairing community harmony.

In Afghanistan, the efficacy of this customary 
institution to serve as a reliable arbiter and custodian 
of ownership rights and tenure becomes most evident 
when juxtaposed with the poor formal legal land 
registration system and the operation of the formal 
courts. 

AVoIDAnCe oF FoRmAl InSTITuTIonS 

It is widely recognized that relatively few disputes or 
complaints are brought to court and most are settled 
informally. An examination of the legal system in the 
three northern Afghanistan provinces of Balkh, Kuduz, 
and Takhar concludes that

[t]he courts and judges are widely disliked and 
avoided by most residents as a way to resolve 
disputes…

The informal system is much more 
popular because it is cheaper, quicker and 
more respected than the formal system for 
civil cases... In criminal cases it is the only 
way for victims to seek compensation for 
wrongs done to them or to restore harmony 
to a community divided by a criminal act 
(particularly homicide) because the court 
system focuses only on legal punishment. 
Representatives who decide such cases 
include village elders and mullahs who are 
accepted by both sides in a dispute to form a 
shura, the larger the problem the bigger the 
group chosen….

The general acceptance of the legitimacy 
and necessity of the informal system by 
officials working in the formal system at the 
primary level was universal….

Executive officials regularly used the 
informal system to handle the majority of the 
disputes that came before them. Even court 
officials referred cases to the informal sector 
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or accepted and recorded their decisions to 
end pending cases.6

Contributing to this is the general unfamiliarity 
with court and legal procedures. People usually do 
not have legal documents to present as evidence to 
support their cases. There is a general perception 
of fear of recrimination where the powerful and 
influential, or the government and its officials 
are involved. The courts are seen as having long, 
complicated, and interrupted proceedings that do 
not conclude in dispute resolution. Additionally, the 
formal institutions are not considered free of ethnic 
bias and are perceived as toothless when it comes to 
getting their decisions enforced, especially when a 
formal institution decision is countered with what a 
customary intuition would decide.7

6 T. Barfield. 2006. Informal Dispute Resolution and the Formal Legal System in Contemporary Northern Afghanistan. A draft 
report for the United States Institute of Peace, Washington, DC; Fearon (2010), advising the Government of the United Kingdom 
Stabilisation Unit in Helmand Province in southern Afghanistan, writes: “The vast majority of all social disputes in Helmand  
are dealt with informally, at village and district level. It is a method that, for the large part, works in providing access to justice 
(with the notable exception of women). While it can complement the formal sector and currently frequently acts in its 
stead, it should not be viewed as a temporary tool with which to dispense justice until the formal sector rights itself.” Also see  
K. Fearon. 2010. Proximity, Pragmatism and Pashtunwali: Informal Justice at District Level in Helmand Province. Kabul: Afghanistan 
Stabilisation Unit.

7 L. A. Wily. 2004. Rural Land Relations in Conflict: A Way Forward. Briefing Paper series. Kabul: Afghanistan Research and Evaluation 
Unit; and, 2012. Land Governance at the Crossroads: A Review of Afghanistan’s Proposed New Land Management Law. Briefing Paper 
series. Kabul: Afghanistan Research and Evaluation Unit.

Concurrently, many disputes relate to property 
documents unlawfully and illegitimately produced 
in the court system. It appears that the property 
recording system in the courts is fraught with 
corruption and fraudulent documents. This chaos 
in land documentation is further compounded by the 
destruction of property records during the years of 
conflict (footnote 1). 

In these circumstances, claims seeking restitution 
for buildings or lands on the grounds of possessing legal 
title can only be sustained if these are also accepted 
socially by the community. Yet, as detailed in the next 
section, the Land Expropriation Law requires that 
compensation will only be paid for impacted properties 
that are in possession of a legal title, whereby customary 
rights can become legal according to a verification 
procedure prescribed by the Land Management Law. 

Afghanistan land expropriation law and 
Resettlement Practice
According to Article 40 of the 2004 Constitution,

[n]o one’s property shall be confiscated 
without the order of the law and decision of 
an authoritative court. Acquisition of private 
property shall be legally permitted only for 
the sake of public interests, and in exchange 
for prior and just compensation. 

Land for public purpose is acquired in 
Afghanistan under the Land Expropriation Law 
2001. The Law on Managing Land Affairs 2008—the 
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statute under which land relations and land matters, 
including titles, types of land, ownership, and tenure 
are formally regulated—only indirectly bears on land 
acquisition. The Law on Managing Land Affairs 
defines what legally constitutes ownership and 
defines the conditions and process of how customary 
ownership, which is mostly the case in Afghanistan, 
can be converted to a legal title.8

During land acquisition, Land Expropriation 
Law Article 22, as quoted below, requires the 
expropriating department to obtain the official deed 
from the owner of the land being acquired and for 
the owner to provide the official deed. This clearly 
implies that compensation will only be paid to legal 
owners of land. 

The expropriating department is obliged to 
obtain the official deed of the land from the 
owner during the expropriation process.

The owner is obliged to render the official 
deed of the land to the expropriating 
department.

If part of the land, contended in the official 
deed, is expropriated, the specific expropriated 
portion of the land shall be deducted from the 
overall land official deed, but the official deed 
shall remain with the owner.

Any claim of the owner after obtaining 
compensation for the land and other assets, 
will be void.

According to the Law on Managing Land Affairs, 
Article 5, legal title or official deeds in Afghanistan, 
all of which should also be recorded in the tax book, 
include 

�� deeds issued by a court and registered by a 
judicial court;
�� state decrees;
�� tax payment documents registered in the 

principal book of properties with tax paid 
before 6 August 1975;
�� water-right documents registered in the 

principal book of properties; 

8 Islamic Republic of Afghanistan, Ministry of Justice. 2008. Law on Managing Land Affairs. Official Gazette: Extraordinary Issue. Serial 
No. 958. July. Kabul.

�� legally valid customary deeds, where if 
prepared before 6 August 1975, they have to be 
verified by neighbors on all boundaries of the 
subject plot and by inhabitants of the locality 
where the land is situated; and
�� formal title deed.

legAlIzATIon oF CuSTomARy 
PoSSeSSIon

Article 8 of the  Law on Managing Land Affairs 
specifies, as quoted below, that customary possession 
of land, up to a ceiling of 20 hectares (100 jerib), can 
be accorded a legally valid customary deed, if the 
land has been in possession for at least 35 years. 
If the land is found to have been in the possession 
of another person (one would assume anyone 
besides ancestors whose legitimate heir the present  
occupant may be) any time in the past and for which 
documents are available in the records, only 2 
hectares of the land being claimed can be retained and 
the rest may only be transferred if bought from the 
government at market price, payable in installments 
over 5 years.

(1) Where the landowner is not in possession 
of a deed and the land possessed by him has 
not been registered in the State properties 
book, and other individuals did not make 
claim for the ownership of the land, and 
where the signs of agricultural construction 
have been observed on the land, and where 
the landowners holding lands having joint 
borders with his land confirmed the location 
under his possession for 35 years and where 
it is not located under government project, 
the same land of till (sic) 100 jeribs shall 
be deemed his property on the basis of his 
possession as owner.

(2) Where the government finds the 
documents superseding possession of the 
person mentioned in paragraph (1) of this 
article, the land shall be known as government 
property; and the following performances shall 
be observed in this case: Where the possessed 
landholding area is till (sic) (10) jeribs of first 
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of acquired land be at fair value, based on the current 
market rates, and specifies that due consideration is 
given to the grade and9geographical location of the 
land under acquisition when determining the value.10 
Instead of cash compensation, there is also the 
provision of providing land of equal value in exchange 
of the expropriated land. When municipalities lose 
the land owned by them for greater public good 
purposes of the state, they do not get compensated 
for the land itself, but rather the municipalities can 
receive compensation for any public works that 
existed on the impacted land.   

Residences, other buildings, and structures. 

The responsibility for determining the fair value of 
buildings and any other structures on the acquired 
land is placed upon the respective municipal 
authorities.11 Compensation will be paid to owners or 
users—users in the case where occupation of the land 
was granted during the period of Soviet occupation 
but is no longer legally recognized.12 Demolition 
of buildings and other structures after paying full 
compensation for these buildings is left to affected 
persons (owners or users) to enable them to freely 
salvage the demolished materials, for which they have 
already been compensated.13 There is a provision for 
those losing their residential property to ask, instead 
of cash compensation, for a property of equal valuein 
a government housing estate. 

9 ADB. 2009. Safeguards Policy Statement. Manila.
10 Islamic Republic of Afghanistan, Ministry of Justice. 2000. Land Expropriation Law. Articles 2, 8(2) and 10.
11 Islamic Republic of Afghanistan, Ministry of Justice. 2000. Land Expropriation Law. Articles 8(2) and 11.
12 These are land allotments made between 1 December 1978 and 28 April 1992, the period of Soviet occupation. The eligibility to be compensated 

for any structures or assets on land that is not in legal possession of the user or owner of these structures is only restricted to structures on these 
allotments but appears not to extend to squatters or encroachers generally. 

13 Islamic Republic of Afghanistan, Ministry of Justice. 2000. Land Expropriation Law. Article 12.

category land or equivalent to it, it shall, free of 
charge, be given under possession of landowner; 
and more than 10 jeribs equivalent of class one 
land category shall be sold to the landowner on 
the current market price and by installments 
of five years.

The above notwithstanding, the practice on 
ADB-funded projects, largely roads and power 
transmission lines traversing rural areas, has been 
to pragmatically recognize affected persons with 
customary ownership with or without the required 
legally valid customary deed as “legalizable” owners 
who must be compensated for both the loss of land 
and nonland assets. 

A legal, fundamental, and lasting course—more 
in accordance with the ADB’s Safeguards Policy 
Statement 2009—would be to institute, as part of the 
project resettlement plan, the legalization process of 
customary rights of the affected persons in accordance 
with the country’s law based on the active involvement 
and verification of the shura or jirga community.9

ComPenSATIon FoR AFFeCTeD lAnD 
AnD nonlAnD ASSeTS

The Land Expropriation Law specifies that acquired 
land will be compensated at fair value based on 
current market rates. Along with the land being 
expropriated, residences, buildings, fruit trees and 
non-fruit trees, and any other structures or assets on 
the acquired land will also be compensated at value. 
Standing crops on the acquired land, including any 
fruit on the trees, shall be allowed to be harvested, 
but if the land needs to be vacated before the harvest, 
both the lost field crop and unharvested fruit on the 
trees will be compensated.

Land. Given the lack of a competitive market 
structure for land in Afghanistan, especially rural 
land in the provinces, the Land Expropriation Law 
assigns responsibility to the Council of Ministers to 
determine the cost of land. The law requires the cost 
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Fruit, non-fruit trees, and other assets. The 
responsibility for assessing the value of fruit and 
nonfruit trees and any other assets on impacted land 
resides with the municipality and the agriculture 
department.14 The responsibility for determining the 
value of unharvested fruit and other crops on acquired 
land is assigned to a three-member team comprising 
a representative each from the municipality, the 
agriculture department, and the governor’s office.15 
While compensation for the fruit and non-fruit trees 
and any other assets on acquired land will only be 
paid to the owner of such land, compensation for 
unharvested crops and fruits can also be paid to the 
party in possession of the land as the user (tenant). 
The compensation will include the cost of seed, 
irrigation, and other inputs and services that were 
utilized to plant and nurture the crop. 

The Land Expropriation Law incorporates 
positive clauses but is conspicuously incomplete 
by international standards. There are no provisions 
on how compensation should be assessed, nor are 
there provisions regarding (i) appeal against award of 
compensation, (ii) responsibilities of officials and the 
duties they are to perform, (iii) how the land being 
expropriated is to be delimited, or (iv) definitions of 
terms used such as “owner” and “user.”

A legal analyst very aptly summarizes the nature 
of existing land management law including the Land 
Expropriation Law as follows: “The promulgated 
decrees themselves are for the most part inadequate; 
they are too short; they lack process, and they have 
an air of unreality about them.”16 17

ReSeTTlemenT PRACTICe

The “air of unreality” of these decrees is borne out 
by the land acquisition and resettlement practice 
which is, as with much of the general nature of 
formal governance in Afghanistan, characterized 
by centralization with a prominent body at the top 
most level of government (the Council of Ministers) 
and nothing between the top central level and the 

14 Islamic Republic of Afghanistan, Ministry of Justice. 2000. Land Expropriation Law. Article 15(1).
15 Islamic Republic of Afghanistan, Ministry of Justice. 2000. Land Expropriation Law. 19(1).
16 P. McAuslan. 2007. Land Acquisition in Afghanistan: A Report. Washington DC: The World Bank.
17 During reconnaissance and consultations along the proposed Yakawalang to Dar-i-Suf Road, scheduled for financing under the 

multitranche financing facility, Transport Network Development Investment Program—Tranche 3, many potentially affected people 
were not expecting any compensation.

acquisition of land at the local level, except perhaps 
the pragmatic resourcefulness of respective acquiring 
agencies to meet the requirements of the specific 
funding agency. In the rural areas, the resettlement 
documents and disclaimers prepared by development 
partners are usually viewed as documents enforced 
by the local executing agencies (footnote 16).

Construction of roads traversing through rural 
areas that requires any infrastructure to move back 
from the existing edge of the road to adjust to the 
widened alignment of proposed right of way does 
not appear to have a history of land acquisition or 
compensation in Afghanistan. Indeed, in many cases, 
it appears that the land acquired in the new alignment 
was actually taken as a donation for the public good—
an act that is condoned in Islam, at the behest of 
local leaders and shura. As such, it may be doubtful 
that demolished structures were compensated 
for in the past. Shopkeepers and residents appear 
to have salvaged the materials from demolished 
boundary walls, including parts of houses and shops, 
and reused such materials in the reconstruction 
of structures at the edge of the new alignment.17

On projects funded by ADB, the entire range of 
entitlements—both compensation for temporary and 
permanent loss of assets including loss of business, 
land, structures, trees, and crops; and commensurate 
allowances for relocation and transition, severity of 
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impact, and vulnerability—are listed and budgeted 
in minute detail. Institutional arrangements for 
grievance redress, resettlement plan implementation, 
and monitoring are detailed. Rates for allowances 
and compensation for various types of lost structures 
and trees are specified. Rates for different types of 
land are also provided, however, with a proviso that  
they are subject to the final approval of the Council 
of Ministers. 

Once the alignment of the road is finally 
determined, based on the final approved detailed 
engineering design, a census of affected persons and a 
detailed measurement survey are conducted, or in the 
case where such a survey was previously conducted 
under the initial design, the survey is updated. This 
survey delineates each affected person—their land; 
nonland assets; and applicable commensurate 
allowances for relocation and transition, severity of 
impact, and vulnerability—in accordance with a land 
acquisition and resettlement framework mutually 
agreed upon for the project between ADB and the 
Ministry of Public Works. 

While compensation for nonland assets and 
applicable allowances can be paid out of grant or 
loan funds and approved by the Ministry of Public 
Works, compensation for land is typically paid by the 
Government of Afghanistan as part of its contribution 
to financing the project. Both the approval of the 
expropriation of the individual land holdings and 
the rates of compensation by type and location are 
simultaneously approved by the Council of Ministers. 
However, in actual practice, this may also serve as the 
endorsement of the expropriation of those particular 
plots of land for “public purpose” at the tail end of 
the process, rather than at the beginning. 

There is a general acceptance in Afghanistan at 
different levels of government, including the Council 
of Ministers, of the principles underlying ADB 

involuntary resettlement safeguard requirements. 
While the existing law, detailed rules, and procedures 
may evolve in the long term to further public interest 
and also protect the socially and economically 
disadvantaged in the wake of expropriation, there are 
a few land acquisition and resettlement operational 
hurdles that could be addressed by both the 
government and ADB in the short term to expedite 
implementation of projects. 

First, in view of preoccupation with other pressing 
matters of the state, the Council of Ministers should 
consider delegating the authority to approve land 
acquisition and land compensation, based on rates 
negotiated by district or provincial land acquisition 
commissions with communities, to the Ministry of 
Finance, which is a close working partner in ADB’s 
investment programs in Afghanistan, and is indeed 
the recipient of the lending instruments. 

Second, given the context in Afghanistan, 
to accord “legality” in relocation, transition, 
vulnerability, and severity of impact allowances, 
disbursement officers should be emboldened 
enough to unhesitatingly release payments for these 
allowances. ADB and the government should, along 
with the present land acquisition and resettlement 
related text, agree to an explicit mention of 
relocation, transition, vulnerability, and severity of 
agricultural land impact allowances in the grant or 
project agreements. 

Third, in order to circumvent the issue of absent 
affected persons and rival claims to property, measures 
should be developed to hold the compensation in 
escrow accounts until disputed claims are resolved 
and/or when absent affected persons or their 
attorneys return. If such an arrangement can be 
satisfactorily instituted and all other provisions of 
the land acquisition and resettlement plan are met, 
ADB will accept the plan as implemented.
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within the loan or grant processing phase. Paragraph 
26 (i) of Appendix 2 of SPS 2009 specifies that the 
borrower or client will submit to ADB for disclosure 
on ADB’s website “a draft resettlement plan and/or 
resettlement framework endorsed by the borrower/
client before project appraisal.” These and any 
subsequent documents18 will also be made accessible 
to affected persons and other stakeholders in languages 
understandable to them and in a manner that conveys 
the information to illiterate people (footnote 9). 

In the case of the multitranche financing facility 
(MFF), a modality used for large transport, energy, 
and water sector investment programs in Afghanistan, 
the requirement is to have 

a resettlement framework and/or IPPF 
[indigenous peoples planning framework] 
which are incorporated by reference into 
the framework facility agreement. The 
resettlement framework and/or IPPF 
include key elements specified in Safeguard 
Requirement 4 which provide guidance on 

18 Such as final resettlement plan, new or updated resettlement plan, corrective action plan, and resettlement monitoring reports. 

ADB Project Approval Provisions for Safeguards: 
Beyond Draft and Final land Acquisition and 
Resettlement Plans

Though one would think it to be otherwise, project 
preparation and processing leading to project 
approval in Afghanistan can be more arduous than 
actual project implementation in several ways. The 
involvement of executing and implementing agencies 
at this stage is weak due to a lack of budgetary and 
other technical resources for the preparation of 
projects. During the feasibility stage, due to budget 
and time constraints, retention of consultants in the 
field for prolonged periods across the duration of 
the preparation and processing period is difficult to 
maintain. 

In the specific case of working in remote 
provincial areas of Afghanistan, security risks to staff 
and consultants are significant. These security risks in 
the field are aggravated by the absence of government 
personnel such as executing agency staff, police 
protection, and district and provincial functionaries. 
Given the low capacity of many executing agencies, 
the situation is exacerbated by a missing sequence 
of public communication and confidence-building 
measures with the communities along the transport 
corridors. Very often, it is only at this stage that 
communities find out that a road is being built 
or rehabilitated. In the absence of government 
functionaries and executing agency representatives, 
consultants may focus on accomplishing the more 
technical aspects of their terms of reference and 
avoid engaging with the community for fear of 
controversy. This may breed speculation among 
local inhabitants regarding the road alignment and 
prospective impacts, promote rumors, and escalate 
uncertainty over what may happen, especially when 
such potentially affected persons are unaware of the 
procedures that should be followed.

Land acquisition and resettlement planning, 
according to ADB’s Safeguards Policy Statement 
2009 (SPS 2009) and the loan and grant approval 
procedures prescribed for ADB operations, lies squarely 
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social screening and categorization, impact 
assessments, development of management 
plans, public consultation and information 
disclosure, monitoring and reporting, and 
institutional arrangements (including budget 
and capacity development). This guidance is 
to be followed in the formulation of project 
components and subprojects prepared 
after Board approval of the MFF, including 
the criteria for component or subproject 
selections. The operations department 
assists the borrower/client in preparing 
the safeguards frameworks, and seeks 
RSES [ADB Environment and Safeguards  
Division] review.19

In the section on resettlement planning, SPS 
2009 requires the following: 

The borrower/client will prepare a 
resettlement plan if the proposed project will 
have involuntary resettlement impacts.

Where specific alignments or locations of 
infrastructure interventions are uncertain at the time 
of ADB Board approval of the MFF or subsequent 
ADB management approval of a tranche, a census 
or detailed measurement survey constituting the 
core of a land acquisition and resettlement plan will 
largely be carried out in vain, except for completing 
an activity of the processing requirement, since the 
final detailed engineering design of the financed 
infrastructure may change, requiring an additional 
input of resources to update and implement the land 
acquisition and resettlement plan. For example, many 
transport sector projects in Afghanistan are design-
and-build contracts, wherein the final alignment 
is only confirmed after the MFF and first tranche 
has been approved by the ADB Board of Directors 
(i.e., after project approval and recruitment of a 
contractor), and similarly after the management’s 
consideration of the periodic financing request for 
the second and subsequent tranches and recruitment 
of respective contractors under each tranche. 

ADB’s operational procedure on emergency  
assistance and projects in conflict areas unambigu-
ously stipulates that 

19 ADB. 2010. Safeguard Review Procedures/Special Procedures for Different Financing Modalities. Operations Manual. OM F1/OP. 
Manila.

[f ]or projects in conflict areas, where the 
formulation of standard EIA [environmental 
impact assessment], [IEE initial environmental 
examination], resettlement plan, and/or IPP 
[indigenous people plan] is not feasible before 
Board approval, the EARF [environmental 
assessment review framework], resettlement 
framework, and/or IPPF [indigenous people 
planning framework] may be substituted in 
lieu of safeguard plans for project approval. 
...The EIA, IEE, resettlement plan, and/or IPP 
prepared based on the approved frameworks 
are formulated and approved before any 
project related physical activities start. 

At the time of drafting this report, in practical 
terms, Afghanistan clearly remains a conflict-affected 
situation and would be eligible for relaxed criteria 
as per the ADB Operations Manual section F1/OP. 
The question for Afghanistan and similar countries 
becomes “what are the criteria for reclassifying such 
a country as a postconflict situation, and should the 
Operations Manual be relaxed to include postconflict 
and fragile states considering the typical lack of 
capacity of executing agencies in countries following 
conflicts?” Based on field visits in Afghanistan during 
2013, in some areas it may well be possible to only 
prepare a resettlement framework prior to appraisal 
without being noncompliant with SPS 2009.

Where specific locations or alignments of 
major infrastructure or project facilities 
are uncertain at the time of Board approval, 
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�� preparation and implementation of subprojects 
to fully reflect involuntary resettlement policy 
objectives, principles, and requirements;
�� explanation of anticipated general social and 

environmental impacts of the subprojects and/
or components;
�� specification of requirements for subproject 

screening and categorization, assessment, and 
planning;
�� arrangements for information disclosure, 

meaningful consultation, involvement of women 
and vulnerable groups, grievance redress, and 
subproject selection criteria, as applicable;
�� description of implementation procedures, 

including budgets, institutional arrangements, 
and capacity development requirements;
�� specification of monitoring and reporting 

requirements; and
�� specification of responsibilities and authorities 

of the borrower or client, ADB, and relevant 
government agencies in the planning and 
implementation of land acquisition and 
resettlement plans in all subprojects.

In addition, the land acquisition and resettlement 
framework needs to outline social impact assessment 
and census methodologies. 

the operations department reviews and 
confirms that the resettlement plan and/or 
resettlement framework, IPP and/or IPPF, 
and/or other instruments present the agreed 
processes to be followed for (i) updating social 
assessments, including any special studies 
on…involuntary resettlement, and Indigenous 
Peoples issues, and specification of mitigation 
measures during implementation; (ii)  the 
institutional arrangements, including 
capacity development for managing…
social impacts and risks associated with 
the uncertainties; and (iii) the financial 
commitment including counterpart funds 
for implementing the mitigation measures.…
The agreed process is also summarized in 
the RRP [report and recommendation of the 
President] or the Board paper, and is included 
in legal agreements.20 21

SPS 2009 determines that safeguard frameworks 
provide guidance for the preparation and 
implementation of resettlement plans by subprojects 
or project components that are prepared after Board 
approval. The following substantive requirements 
are indicated:

20 ADB. 2010. Safeguard Review Procedures/General Procedures: Uncertainties in Location and Alignment of Infrastructure and Unanticipated Impacts. 
Operations Manual. OM A5, OM F1/OP. Manila. Prepared by the Regional and Sustainable Development Department and issued by the Strategy and 
Policy Department with the approval of the ADB President. p. 8.

21 On linear transport sector projects, business and social networks are generally not disturbed, and those impacted houses and 
businesses can usually move backward to the edge of the new alignment without changing location. Preparation of a land acquisition 
and resettlement plan (LARP) is focused on the documentation of an inventory of losses, names of affected persons, and the amount 
of compensation due to each for the losses they have suffered and commensurate allowances. The other components of the LARP, 
such as the entitlement matrix and institutional arrangements for implementation and grievance redress, are already established and 
available in the existing land acquisition and resettlement framework. Implementation of the LARP in linear transport sector project 
mainly entails the payment process of the compensation and allowances to affected persons and does not focus on implementing 
the relocation and resettlement process. 

Toward Seamless Resettlement Plan 
Preparation and Implementation

In the context of the ongoing conflict in Afghanistan 
and the fragility of state institutions in the country, land 
acquisition and resettlement plans will be best prepared 
and implemented in a seamless process after funding 

approval, at the onset of the project.21 The paucity of 
resources such as travel budgets, transportation, and 
security services at the disposal of the executing agency 
at the feasibility stage—in conjunction with the fact 
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the fragile and conflict-affected situation 
Afghanistan finds itself, the mobilization of 
the design-and-build contractor signifies the 
creation of a “security bubble” driven by the 
resourcefulness of the contractor and made up 
of the local police and district and provincial 
executive authorities in combination with the 
contractor’s own security personnel. Based on 
lessons learned, the contracts have a special 
budgetary provision for security. The setting 
up of construction camps with accommodation 
and dining facilities, the movement of survey 
teams, the establishment of security points 
and patrolling, and the availability of adequate 
transportation—due to the mobilization of the 
contractor—make it relatively less arduous for 
executing agency representatives and land 
acquisition and resettlement teams to operate 
in the field.
�� Resettlement planning after project approval, 

during project implementation, and after the 
final engineering design is determined, is likely 
to be taken more seriously by the community 
than planning for resettlement during the 
feasibility study stage when the project has 
only a proposed and unconfirmed status.
�� Most importantly from the perspective of the 

affected persons, with the final engineering 
design available, and the alignment physically 
demarcated, the land and structures being 
impacted will be unambiguously identified, 
with relatively little chance of changing. This 

that the final design of the infrastructure being built 
along the transport corridor will not be realized prior 
to the mobilization of the design-and-build contractor—
occasions this conclusion. 

ADB’s Safeguard Policy Statement 2009 (SPS 
2009) generally requires the preparation, review, 
and disclosure of land acquisition and resettlement 
plans (LARPs) if a proposed project has involuntary 
resettlement impacts. Prior to approval of project 
financing, approved LARPs are required for the first 
project under a tranche in the multitranche financing 
facility (MFF), for the sample subproject prepared and 
studied during a sector project, and for the project 
itself if it is a stand-alone project. However, at the 
same time, as shown in the previous chapter, SPS 
2009 explicitly exempts this requirement for proposed 
projects or components where the design or alignment 
of the infrastructure is not fully known or final. 

The Operations Manual section F1/OP, in addition 
to reiterating the SPS 2009 exemption from LARPs 
for proposed infrastructure projects that do not have 
a final engineering design, also explicitly waives the 
requirement of preparing, reviewing, and disclosing 
LARPs as a condition to project approval in emergency 
situations and conflict zones.

A substantial part of LARP preparation 
comprises the census of affected persons, the 
detailed measurement survey, and the inventory of 
lost assets. These can only be conclusively conducted 
after the engineering design is absolutely final. The 
conflict situation in Afghanistan notwithstanding, 
most transport projects in the country employ the 
design-and-build approach, where the design is not 
final until a contractor is employed and mobilized. 
This is only after the appraisal and approval of a 
project. The use of the design-and-build modality 
has distinct advantages, particularly in situations 
like in Afghanistan—where specific data may be 
lacking, hastening implementation is significant; 
and where the owner wishes to have a single source 
of responsibility to bear the risk of completing 
the works. In addition to enabling a conclusive 
determination of displaced persons, compensation, 
and allowances, LARP preparation after project 
approval and final engineering design promises the 
following advantages:

�� It will leverage the mobilization of the project 
management and supervision consultants 
and the design-and-build contractor. In 
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significantly reduces situations of uncertainty 
wherein affected persons may take actions 
prior to final engineering design, only to learn 
later that the action they have taken may have 
been unnecessary or suboptimal. 
�� It will enable a seamless approach to LARP 

preparation and implementation characterized 
by bridging the time lapse between the 
preparation and implementation of LARPs and 
ensuring, for the continuity of rapport with 
the affected persons, that both are conducted 
by the same team of facilitators. The need for 
repeated effort by the executing agencies and 
the affected persons in producing multiple 
draft LARPs and inefficient updates will be 
eliminated when LARPs or the inventories of 
lost assets will be prepared only once, after 
the very final alignment is confirmed and 
demarcated. 

Resettlement frameworks have the function to 
document agreement on measures to reconcile gaps 
between ADB’s SPS 2009 and borrower laws. Land 
acquisition and resettlement frameworks (LARFs) 
determine entitlements and eligibilities for loss of 
land, other assets, income, and livelihoods, and for 
relocation and vulnerability allowances. LARFs 
specify institutional arrangements and financing 
plans for land acquisition and resettlement. They also 
serve as the step-by-step procedure agreed upon by 
ADB and the borrower to guide land acquisition and 
resettlement on individual projects of MFF tranches 
or on subprojects of sector or sector-like projects. 

In the absence of a LARP or a draft LARP at the 
project appraisal and approval stage, there is a need 

to enhance the LARF to also serve as a feasibility 
document for the land acquisition and resettlement 
aspects of each project. The establishment of an 
enhanced LARF promises sufficient due diligence 
for land acquisition and resettlement matters at the 
appraisal and approval stage. The project-specific 
feasibility aspect of the LARF for a particular tranche 
or project will comprise a project-specific LARF 
appendix in Afghanistan’s context. This appendix 
should incorporate

�� a description and rationale of the proposed 
routing of the transportation project and a 
specification of the technical standards, such 
as number of lanes or tracks, width of the 
passage corridor, and speeds for which the 
infrastructure is being designed; 
�� a listing of the jirga or shura of the manteqa 

through which the corridor will pass, a 
short description of the groups or clans 
constituting each manteqa, the names of 
persons representing these groups in the 
manteqa jirga or shura, and a summary of the 
information and consultation sessions with 
these representative groups and how these 
findings have been incorporated into the 
routing and design; 
�� a tentative schedule for the project, specifically 

the anticipated year and month for start of 
construction;
�� an approximation of the aggregate land 

acquisition and resettlement impact on 
private land, infrastructure, businesses, and 
livelihoods based on rapid surveys and broad 
calculations, prior to any census of displaced 
persons, detailed measurement surveys, 
or inventory of lost assets that will only be 
conducted after project approval and detailed 
design; and
�� a cost estimate for land acquisition and 

resettlement-related compensation, 
allowances, and implementation arrangements 
sufficiently adequate to enable project 
economic feasibility assessments and funding 
outlays for resettlement and land acquisition.

The seamlessness being proposed here between 
LARP preparation and implementation during project 
implementation is not only focused on the time 



16

involved or the timing. The seamlessness emerges 
from an approach where planning is also integrated 
in the processing and implementation phase. Affected 
persons will not only react to a plan provided by the 
executing agency, they will also be actively involved 
in the planning facilitated by the resettlement agency 
engaged by the executing agency. The resettlement 
agency will implement a participatory process with 
the affected persons on behalf of the executing agency. 
Through this approach, the executing agency and the 
resettlement agency will work jointly with the affected 
persons and communities along the transport corridor 
until project completion.

A key step in the overall process will include 
mobilizing the jirga and shura of the respective 
manteqa or village estates along the transport corridor. 
These stakeholders are listed in the project-specific 
LARF appendix on the basis of contact established 
during information disclosure and consultations 
during the feasibility stage. Given the community’s 
central role in rural Afghanistan in land management 
and adjudication of ownership and tenure rights, and 
also in dispute resolution generally, it will be very 
useful to get the jirga or shura to co-opt respective 
transport projects as their own. Caution will have 
to be exercised while identifying the jirga or shura 
during the feasibility study stage and while mobilizing 
these entities for project purposes during project 
implementation. The jirga or shura cannot be just 
any committee organized by the project management 
office or a nongovernment organization in the context 
of a previous project. It has to be the existing jirga or 
shura—the genuine representatives of the constitutive 
subgroups of the village estate or manteqa that deals 
with community matters, particularly with land and 

water right issues. The jirga or shura of the manteqa 
can add value to the land acquisition and resettlement 
process in Afghanistan in several ways:

�� It is the appropriate and legitimate negotiating 
party for the price of private land, and the correct 
forum for validating the compensation rates of 
different types of infrastructure, crops, and trees 
following the replacement cost principle. 
�� It is appropriate as the first level of the grievance 

redress mechanism for land acquisition and 
resettlement and as a functioning customary 
institution in a good position to locally resolve 
most grievances that arise due to conflicting 
claims of “ownership” during the census and 
detailed measurement surveys of affected 
persons and structures. 
�� It can serve to verify the customary ownership 

of private land since this is a prerequisite 
to issuing a legally valid customary deed, 
which is also a requirement for recognizing 
the private nature of land being acquired 
under the expropriation act and for paying 
compensation. The community components 
of transport projects have the option to 
leverage this opportunity of verification by 
the community—to obtain official title for the 
remaining lands of affected persons and to 
secure their tenure. 
�� The manteqa jirga or shura in rural Afghanistan 

is best qualified to identify small infrastructure 
projects that comprise any community 
component of national transport projects or 
benefit share arrangement with communities 
living along the project corridor. 
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