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EXECUTIVE SUMMARY


ASEAN has pursued services liberalization since 1995, by expanding the scope and
coverage of its commitments in the ASEAN Framework Agreement on Services
(AFAS) that was used to guide services liberalization.



The shift from AFAS to ATISA in 2019 is envisaged to advance services
liberalization, and ultimately closer regional economic integration, because of the
adoption of the “negative” listing approach which assumes that all sectors are
liberalized unless otherwise specified.



The “negative” listing locks in existing non-conforming measures and enhances
transparency since investors can see the non-conforming measures in each service
sub-sector.



However, this approach will not automatically lead to greater liberalization as a long
list of non-conforming measures can still be used to restrict entry for both domestic
and foreign investors.



It is not the form (or approach used), but the substance of the agreement that will
determine whether or not ATISA can advance services liberalization for the region.

* Tham Siew Yean is Senior Fellow at ISEAS – Yusof Ishak Institute, Singapore. The author
would like to thank Dr Cassey Lee of ISEAS-Yusof Ishak Institute, Professor Dr. Rokiah
Alavi of International Islamic University (IIU), Malaysia, and Ms. Aidonna Jan Ayob of
Khazanah Research Institute (KRI) for their kind comments. The usual caveat remains.
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INTRODUCTION
The growing importance of services can be attributed to the increasing fragmentation in
production. As production disperses geographically, there is increased demand for services
to connect different production locations. Logistics services, for example, play an important
role in the movement of goods in and out of countries, especially in parts and components
trade. Concurrently, every developing country which is connected to the region and the
globe through global value chains (GVCs) also aspire to shift towards higher value-added
production in manufacturing by increasing their share of manufacturing-related services
such as research and development (R&D) and design. Services, which used to be considered
as non-tradable are progressively traded across borders with advances in information,
communication and technology (ICT), as for example, cross-border financial services when
transactions can be conducted via internet banking.
In recognition of the growing importance of services, the ASEAN Economic Community
(AEC) 2015 plan included the goal of a free flow of services in its proposal for establishing
a single market and production base. This was to be achieved through the progressive
liberalization of the services sector within ASEAN as well as with the extra-ASEAN
partners, namely Australia, China, India, Japan, New Zealand, South Korea and Hong Kong.
Within ASEAN, the ASEAN Framework Agreement on Services (AFAS) signed in 1995
was used to guide the liberalization of services, while a services chapter was included in
each of the extra-ASEAN, or what is known as ASEAN+1, agreements, except Japan.
Despite these efforts, the share of intra-ASEAN in ASEAN’s trade in services remains
relatively constant at around 17 percent.1 The share of intra-ASEAN exports has declined
from 21.1 percent to 17.0 percent, while there was almost no change in the share of intraASEAN imports, which has remained around 16.0 percent from 2005 to 2017. ASEAN’s
trade remains largely dominated by trade in goods (USD 2,574, billion), which is 3.7 times
more than its trade in services (USD 703 billion) in 2017.2
The arrival of the ASEAN Economic Community (AEC) in 2015 and numerous assessments
on the achievements of the AEC Blueprint that was used to guide the development of the
AEC, led to negotiations to upgrade the services agreement from a framework agreement to
a full-fledged agreement, namely the ASEAN Trade in Services Agreement (ATISA).
Negotiations on the ATISA were concluded in November 2018. This article examines the
potential of the ATISA to accelerate services liberalization in the region, and the key
challenges involved.

SERVICES LIBERALIZATION: FROM AFAS TO ATISA
The ATISA signed at the 25th ASEAN Economic Ministers (AEM) Meeting in Phuket,
Thailand in April 2019 and will replace the AFAS for guiding the future development of
services liberalization towards 2025. The AFAS adopts the current WTO General
Agreement on Trade in Services (GATS) as a baseline for integration, with ASEAN
members agreeing to apply Most-Favored-Nation (MFN) and National Treatment (NT) to
cross-border services trade. It is essentially a modular agreement, with consecutive
packages of commitments signed into agreement, based on an “ASEAN Minus X”
approach. This approach provides the flexibility needed for liberalization to progress, while
allowing member states which are not yet ready, to opt out.
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Based on the AEC 2015 Blueprint Strategic Measures, the progressive liberalization
packages are aimed at removing restrictions in services trade in the priority and non-priority
sectors according to a timeline that is scheduled over ten packages of commitments. GATS’s
four modes of delivery for services trade are used to guide the commitments in each
package.3 Although the AFAS was supposed to complete its rounds by 2015, only nine
packages of commitments were completed by 2015 while the tenth package was signed in
2018. The commitments made over these nine AFAS packages4 have increased in scope5
and coverage6 indicating an improvement in policy certainty in ASEAN’s services sector.
However, this does not necessarily imply greater liberalization since the bound
commitments may cover less than existing practice or what is known as “water”7 in the
schedules, as AFAS is based on GATS. For example, an AMS may bind its foreign equity
cap at less than 100 percent while in reality, 100 percent foreign equity has already been
allowed in that sub-sector. More importantly, ASEAN has, on average, more restrictive
policies in the services sector, compared to other regions. The World Bank’s Services Trade
Restrictiveness Index (STRI), 8 which measures the extent of policy restrictiveness in
services, indicates that the average STRI for ASEAN was 60 percent higher than the global
average in 2012. 9 Within ASEAN, there is considerable variation, with Cambodia,
Myanmar and Singapore having more liberal policies compared to Indonesia, the
Philippines and Thailand.10 Since AFAS does not deal with domestic regulatory measures
in the AMS, the commitments may not be meaningful as the services sector is regulated by
licensing requirements that are quite disparate in terms of their transparency and
intentionality across the ten AMS.
Due to the above-mentioned limitations of AFAS, the AEC 2025 Blueprint, which replaced
the AEC 2015 Blueprint after the launch of the ASEAN Economic Community (AEC) in
2015, affirmed the need to further broaden and deepen services integration. Consequently,
negotiations were started to replace AFAS with an ASEAN Trade in Services Agreement
(ATISA). ATISA aims to extend services integration in the region beyond what has been
achieved in AFAS. Reportedly, the 10th AFAS package, the 9th AFAS Finance Package, and
the 11th AFAS Air Transport Package commitments will be transposed to ATISA.11 The
close links between trade and investments imply that the ATISA will complement the
goods-only agreement or the ASEAN Trade in Goods Agreement (ATIGA) and the ASEAN
Comprehensive Investment Agreement (ACIA), which does not include the services sector,
with the exception of services that are incidental to the main sectors.
The ATISA heralds an important new phase in services liberalization and integration for the
region for several reasons. First, the shift from being guided by a framework agreement to
a full-fledged agreement signals that ASEAN has been able to move forward in its services
negotiations. Second, it aims to create a more stable and predictable environment and to set
the stage for future services integration and liberalisation by establishing commitments that
can serve to reduce discriminatory regulatory barriers, thereby facilitating a move towards
a more transparent regime. 12 This is to be achieved by shifting from the “positive list”
approach13 used in AFAS’s sectoral commitments to a “negative list approach”, which is
considered to be the best practice for services liberalization, as adopted in the Trans Pacific
Partnership (TPP) agreement. In the case of “positive” listing, sectors are listed by choice
so that commitments do not apply unless a sector or sub-sector is specifically inscribed in
the schedule. By contrast, in the “negative” list approach, the presumption is the converse,
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whereby everything is liberalized, unless otherwise specified. A member state then lists
measures that run counter to its obligations or the non-conforming measures. This approach
locks in the current level of regulations so that there will be no “water” in the schedules as
in the “positive” approach used in AFAS, thereby lending greater clarity to investors.
Transparency is enhanced by the need to show non-conforming regulations and where
discrimination is practiced. Therefore, the “negative” list approach is generally deemed to
be associated with stronger disciplines on a member state.

CHALLENGES IN ADVANCING LIBERALIZATION
Not all AMS have used a “negative” approach before in their past trade agreements. Table
2 indicates the prevalence in the use of the “positive” list approach in ASEAN-wide
agreements as well as the bilateral free trade agreements of member states. This is not
surprising as this approach allows each member state to open up at a pace with which it is
comfortable, thereby allowing the state to maintain “policy space” over service activities.
For developing countries, some service activities may be deemed to be under-developed or
lacking data and information, especially in the case of emerging new service activities such
as e-commerce, so that it is difficult to ascertain the impact of liberalization on those service
activities. Inadequate domestic information, in turn, contributes to the reluctance of member
states to commit towards liberalizing a particular sector.
Table 1. FTAs/RTAs in ASEAN-wide and bilateral agreements of AMS,
with positive list for the services sector
Lao PDR-US BTA
Mainland-Hong Kong
CEPA
Mainland-Macao CEPA
AFAS

Australia-Thailand FTA
Indonesia-Japan EPA

ASEAN-Korea FTA
EFTA-Singapore FTA

Japan-Brunei EPA
Japan-Malaysia EPA

Jordan-Singapore FTA
New
Zealand-Singapore
FTA
Vietnam-US BTA

ASEAN-China FTA
Japan-Philippines EPA
ASEAN-Korea FTA
Japan-Thailand EPA
ASEAN-Australia New
India-Singapore ECA
Zealand FTA
Source: Adapted from Sigit Setiawan (2018)14

The AMS which have used a “negative” list for the services sector are Brunei. Malaysia,
Singapore and Vietnam (Table 2). Comparing Tables 1 and 2, it can be seen with the
exception of Singapore that AMS have mainly used a “positive” list approach in their
services’ commitments at the regional or bilateral level. But this does not mean that these
countries do not have any experience at all with “negative” listing as this approach has
already been utilized in the ACIA and at the domestic level, as some AMS have used this
approach in their domestic investment laws.
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Table 2. FTAs/RTAs and bilateral agreements of AMS,
with negative list for the services sector
Australia-Singapore FTA
CPTPP – Brunei, Malaysia, Singapore and
Vietnam (AMS which are members of the
Panama-Singapore FTA
agreement)
US-Singapore FTA
Korea-Singapore FTA
Source: Adapted from Sigit Setiawan (2018)15
The first challenge for member states with no prior commitments in “negative” listing, is in
the transiting from “positive” to “negative” listing. This would require the individual AMS
to conduct a review and audit of national regulations that affect their respective services
sector as preparations for entering into “negative” listing. An incomplete listing of all nonconforming measures will reduce the transparency and credibility of these commitments
and may automatically liberalize measures which are not captured in the list of nonconforming measures. That said, the administrative burden can be quite onerous for AMS
which have not conducted such a comprehensive review before. For example, Malaysia had
to identify and present specific laws and regulations for about 80 percent of its services subsectors that were not covered in previous agreements, for the adoption of the “negative” list
approach in the Trans-Pacific Partnership (TPP) Agreement.16
Despite claims that a “negative” list approach can lead to deeper liberalization than
agreements that are predicated on a “positive” listing, this is not necessarily the case. Using
the Hoekman Index17 as a measurement of the degree of liberalization of trade in services,
Table 3 indicates that this is not necessarily the case for the four AMS that have made
commitments in both approaches under the AFAS as well as the TPP. Mode 3 is highlighted
as it is the most important mode of trade in services.
Table 3. Hoekman Index, AFAS-9 and TPP for Mode 3
Trade
Brunei
Malaysia
Singapore
Vietnam
Agreements
0.22
0.32
0.58
0.47
AFAS-9
0.57
0.32
0.56
0.50
TPP
Note: A higher value of the index (or closer to 1), indicates a higher level of liberalization.
Source: Hikari Ishido, undated.18
Full services liberalization, which requires the absence of any reservations for existing nonconforming measures, is difficult to achieve for many in the services sector in ASEAN due
to infant industry arguments as well as a lack of conviction on the positive impact of
liberalization on the domestic economy. Instead, reservations in services are typically
inscribed for existing non-conforming measures in Annex 1 and for future measures in
Annex 2 of service agreements for AMS, which have used the “negative” list approach in
their respective bilateral or regional agreements. Therefore, the greatest challenge in using
ATISA to advance services liberalization in ASEAN is to use the change in approach to
increase the depth of each AMS’s commitments, since a long list of reservations can clearly
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undermine the value of this approach. This will imply that each country will have to
undertake necessary domestic regulatory reforms that can in the end facilitate the entry of
domestic as well as foreign players, thereby creating greater competition and efficiencies in
their respective services sector.

CONCLUSION
ASEAN has pursued services liberalization since 1995. In the long and arduous journey
towards a free flow of services, ASEAN has progressively expanded the scope and coverage
of its commitments in AFAS. The shift from AFAS to ATISA is envisaged to advance
services liberalization that will ultimately lead to closer regional economic integration. It is
hoped that the change in approach from a “positive” to a “negative” listing will yield benefits
in terms of greater transparency and liberalization efforts. But the latter approach does not
automatically lead to greater liberalization as reservations can be used to exclude a broad
range of measures from meaningful liberalization. Consequently, in theory both the “positive”
and “negative” approach can be used to attain the same level of liberalization, as in the end
what counts are the commitments and the limitations in the “positive” list as well as the
reservations in the “negative” list.
Regardless of the approach used, the expressed intention to liberalize is the most important
factor that will determine the extent of liberalization that can be achieved. The intention to
liberalize requires each AMS to consider carefully the justification for each non-conforming
measure listed in the reservations lists. In other words, it is not the form (or approach used),
but the substance of the agreement that will determine whether or not ATISA can advance
services liberalization for the region.
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